THE NAVAJO NATITON  ET AL
| BLA 98- 18 Decided April 28, 2000

Appeal froma decision by the New Mexi co Sate Gfice, Bureau of Land
Managenent , approvi ng coal preference right | ease applications. NWNV 8128,
etc. U

Set asi de and renanded.

1 Admini strative Procedure: Adjudication--(al Leases
and Permts: Applications

It is incunbent upon BLMto ensure that its
decision is supported by a rational basis and that
such basis is stated in the witten decision, as
wel | as being denonstrated in the admnistrative
record acconpanyi ng the decision. The recipient of
a BLMdecision is entitled to a reasoned and
factual explanation providing a basis for

under st andi ng and accepti ng the deci sion or,
alternatively, for appealing and disputing it
before the Board. Wiere BLM approves pref erence
right |ease applications for coal |eases wthout
docunenting its reasoned analysis in reaching its
concl usi ons, BLMs decision wll be set aside and
renanded for further adjudication.

APPEARANCES Paul E Fvye, Esg., and Joshua S Ginspoon, Esg.,

A buquer que, New Mexi co, for the Navajo Nation; Bertha L. Mescal ; Brandt
Andersson, Esq., VWl nut Geek, Galifornia, for Thernal Energy Conpany;
Arthur Arguedas, Esg., dfice of the Regional Solicitor, US Departnent of
the Interior, Santa Fe, New Mgxico, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

The Navaj o Nation and Bertha L. Mescal (Appel |l ants) have appeal ed t he
July 24, 1997, Record of Decision (RID of the New Mexico Sate Gfice,
Bureau of Land Managenent (BLM, approving three preference right coal
| ease applications (PRRA's or applications) filed wth BLMby Ther nal
Energy Gonpany (Thernal Energy or Thernal ). 2/ These PRA S were

1/ The serial nunbers are: NWNVI 8128, NWNV 8130, and NVNM 11670.
2/ These PRLA' s have been |inked by Thernal into a conbi ned mning venture

aw).
152 | BLA 227

WA Ver si on



| BLA 98- 18

previously rejected by BLMand, consequently, were the subject of separate
appeal s to this Board by Thermal. The history pertinent to those appeal s
has been set forth in Thernal Energy ., 135 IBLA 291 (1996) (Thernmal 1),
whi ch addressed NMNM 8128 and NMNM 8130, and Thernal Energy Go., 135 I BLA
325 (1996) (Therrmal 11), which addressed N\WNM 11670. By way of
introduction, in Thermal | we observed:

BLMs decisions state that Thernal "failed to neet the
requi renents of 43 FR 3430.5-1(a)(3) and 43 OFR 3430. 2-
1(a)(2), and has failed to show cormercial quantities on the
applied for lands as per 43 R 3430.5-1(a)(1) * * *; that
Thermal "did not provide adequate responses to [several ]
requested itens” in BLMs Intent to Reject Application notices
dated June 15, 1989; and that Thernal's revised Hnal show ng
"did not denonstrate commercial quantities * * * and did not
provide the additional infornation requested.” BLMs decisions
concl ude:

Therefore, in accordance wth 43 G/R 3430. 5-
1(a)(1), [each application] is hereby rejected for
failure to denonstrate that coal exists in
commercial quantities on the applied for |ands, and
for failure to neet the other Hnal Show ng
requi renents set forth by statute and regul ation as
specified in our Decision of Decenber 2, 1987, our
Notice of June 15, 1989, and in this Decision.

Thermal 1, 135 IBLA at 293-94 (footnote omtted). In setting aside BLMs
decision in Thernal |, we determned that BLMcoul d not nake a conmer ci al
quantities determnation until it had adequate infornati on upon which it
coul d base such determnation. Ve further stated that it is incunbent upon
BLMto ensure that its decision is supported by a rational basis and that
such basis is stated in the witten decision, as well as bei ng denon-
strated in the admnistrative record acconpanyi ng the decision. 135 IBLA
at 322, citing Edd eran Gommunity Property Trust, 106 | BLA 376, 377 (1989);
Roger K (gden, 77 IBLA 4, 7, 90 I.D 481, 483 (1983). In providing BLM
guidance in terns of what data to consider and what data to report inits
new deci si on, we stated:

Inthis case it is apparent BLMdoes not have all the
information it needs. FomBLMs analysis in the record it
appears that information includes: (1) any separate seam1 coal
anal yses fromw thin NVMNM 8128; (2) any coal anal yses on any of
the tracts for which fixed carbon and vol atile natter were
determned and any conpl ete proxi mate anal yses - if these are
needed in light of the contents of exhibits J and M of
Thermal's SR [ S atenent of Reasons]; (3) what coal reserves
are included in each PRA in each seamto be mned -- reserves
shoul d be delineated as NMNM 8128, seaml1, xx tons, etc.;
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(4) whether sone of the data was illegally obtai ned due to | ack
of approval to commence drilling, and what consequences ensue
if it was illegally obtained; (5 the nunber of acres that wll
be mned; (6) the average coal thickness by seam (7) the
average overburden thi ckness; (8) what year is "year one" for
this proposed mne; (9) what the recovery factor is * * *; (10)
what the inplace coal density for the entire QW is; (11)

whet her the state | eases are still in effect; (12) the basis
for the proposed mne-nouth power plant narket for the coal;
and (13) the studies nentioned on page 6.36 of the revised

H nal Show ng.

Thermal 1, 135 IBLA at 322-323 (footnote omtted).

In Thernal 11, we simlarly set aside BLMs decision, in which it
rejected Thernal's commercial quantities show ng, because the BLM deci si on
failed to consider Thernal's data obtai ned for coal |ease application NVNV
11670 after the permt expired. Ve stated in Thernmal 11:

Neither the statute nor the regul ation prevents consideration
of evi dence concerning comercial quantities that was obtai ned
after the permt expired. BLMshoul d disregard the contrary
provisions of the BLMMunual (see Atlantic Rchfield G., 121
| BLA 373, 380, 98 |.D 429, 432-33 (1991); MIton D Feinberg
(O Reconsi deration), 40 | BLA 222, 227-28, 86 |.D 234, 237
(1979)), accept and eval uate the data obtai ned by the New

Mexi co Bureau of Mnes fromits 1985 drilling on NVNM 11670,
and allow Thernal "to do test drilling for the limted purpose
of obtaining the evidence necessary to prove its all eged

di scovery of conmercial quantities.” HKko Bell, [55 | BLA 324,
331 (1981)].

Thermal 11, 135 IBLA at 335 (footnote omtted). V& therefore remanded the
case file tothe Sate Gfice for readj udication.

Fol l ow ng renand, BLMissued the July 24, 1997, RO, here under
appeal , whi ch addressed NNV 8128, 8130, and 11670. In the decision, BLMs
commercial quantities determnation provided:

Summary of the Coommercial Quantities Deternmination

The BLM has revi ened the revi sed FH nal Show ng provi ded
by Thermal Energy and al|l additional infornation provided
concerning the Hnal Show ng.

Wsing the infornati on avail abl e, we have determned t hat
Thernmal Energy has reasonably estinated the coal quality and
guantity of all three PRRA's coal reserves. V¢ have al so
determned that the proposed mining plan is a reasonabl e pl an
to extract the coal reserves in a manner that conforns wth
Federal and | ocal |aws and regul ati ons.
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Thernmal Energy's estinated operation costs were adj usted
for inflation to account for the difference between 1989 costs
(costs avail abl e when the F nal Show ng was produced) and 1996
costs (the costs avail abl e when the FH nal show ng was
eval uated). The adjusted operating costs provided by Thernal
energy concerni ng nanpower, equi pnent, supplies and naterial do
not differ significantly fromthe costs that the BLM devel oped
during the anal ysis. D fferences occurred based on
di screpanci es between the tabl es provided and t he naps
provided. For exanple: In sone cases, the yearly overburden
and production vol unes identified in table 4-1 do not
correspond wth the areas representing those years on
production nmap 4-1. The overburden and production vol unes
cal cul ated using coal and overburden i sopachs and the pit areas
represented on the naps did not al ways natch the vol unes
identified in the tables. Qverburden and production vol unes
directly af fect manpower and equi pnent costs, therefore, every
effort was nade to resol ve these di screpancies. S nce the
figures identified in the tables were the basis for all of the
financial calcul ations, we based our anal yses on the tabl e
val ues and adj usted the map representations as necessary. W
have determned that, even though the tabl e vol unes and nap
vol unes did not exactly natch, the nanpower and equi pnent
identified was fully capabl e of produci ng the required vol unes
inthe tables. The net effect of the di screpancies was
negligible and did not affect our determnation that the mning
and operation costs provided by Thernal Energy are reasonabl e.

The BLM prepared a CED [cost estinmate docunent],
conparing Thernal Energy's estimated cost of conplying wth
appl i cabl e environnental regul ations, laws and stipul ati ons
wth the estimated costs of conplying wth those sane | ans,
regul ati ons and stipul ations as determned by the BLM The (ED
was published in the Federal Register on March 5, 1997, dated
February 27, 1997, and provi ded a corment period of 60 days.
The BLMrecei ved three sets of corments during the comment
period. As aresult of the conments, the cost of relocating
famlies off the PRRA s was adj usted upwards to $50, 000 per
famly from$30,000. Additionally, the cost of a deep water
wel | has been added to the CED to address the issue of
obtaining water. This cost was estinated to be $140, 000.

The profitability of the proposed mini ng operation was
eval uat ed based on the infornation provided by Thernal Energy
and on studi es and anal ysis perforned by the BLM The BLMal so
consi dered narket and transportation studi es concerning the San
Juan Basin perforned by various consulting firns, including
HIl & Associates. In summary, the BLM has deternmned t hat
Thernmal Energy has provided i nformation justifying
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the exi stence of coal that is of marketable quality and
guantity. The conpany has al so provided a mine plan that is
reasonable in its layout and basic costs. Thernmal Energy did
not provi de extensive narket and transportation costs or
information, relying instead on the potential existence of a
m ne- nout h power pl ant.

S nce the 1970's several nmine-nouth coal -fired power
pl ants have been proposed in the Four Gorners Regi on.
According to the New Mexico Air Quality Board and U S
Environnental Protection Agency, there are currently two coal -
fired plants under consideration in the Four Qorners Region.
A though neither [of the] proposed power plants [is] on the
PRA | ands, the continued interest in building in the Four
Qorners area and the fact that in the past nunerous alternate
locations for plats were eval uated and consi dered, establishes
the possibility of a plant being built wthin the PRLA area.

(Decision at 3-4.)

Fnally, under the headi ng of Decision and Rational e, BLMstates:

The BLM has found that Thernal Energy Conpany has
provided a Hnal Show ng that reasonably depicts the extent,
| ayout and probabl e costs necessary to develop the PRRA's. And
while current narket conditions do not indicate that success of
the Thermal PRRA's wll be a certainty, neither do they
indicate that failure of the PRRAs is a certainty. The
volatility of the narket place and the anticipated need for
anot her power plant in the San Juan Basin at sone tine in the
future nake a finding of no Cormercial Quantities difficult at
this tine.

The anal ysi s has determned that:
a) Thermal has discovered coal in commercial quantities.

b) Thernmal has used reasonabl e econonmic assunptions and
data in support of a finding of coomercial quantities of coal;

c) Thermal has denonstrated that the conditions and | ease
stipul ati ons necessary to provi de environnental protection can
be adequatel y net.
(Decision at 4.)
Intheir SOR Appellants base their appeal of the July 1997 RD on
the argunent that the Board directed BLMto acconpl i sh specific tasks on

renand and that BLMfailed to performany of themin preparing the July 24,
1997, RID Appellants first argue that BLMfailed to consider and i ssue
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decisions on the validity of the prospecting permts for the PRLA s i ssued
between 1968 and 1970. (SCRat 17.) Appellants' second contention is that
the RDis not supported by substantial evidence and does not reflect
reasoned deci si onnaki ng. Appel lants note that the Board identified 13
specific areas or categories of information for NVNM 8128 and 8130 that BLM
shoul d request, in addition to "any other information it needs to nake a
conmercial quantities determnation.” Thernal |, 135 IBLA at 323.

Appel lants claimthat BLMused the sane data as inits 1993 rejection of
Thernal ' s applications, while now finding Thermal has di scovered coal in
commercial quantities. Appellants state:

In the RID BLMdisingenuously inplies that it based its
decision in part on newinformation. Ex. 1 at 3. However,
Appel l ants' search of the admnistrative record reveal ed t hat
no new i nformati on bearing on the coomercial quantities
determnation was submtted by Thernal or generated by BLM
after the renmand -- other than a narket study conmi ssioned by
BLMwhose concl usions are dianetrical |y opposed to BLMs. See
Bx. 4.

(SIRat 21, n.13.) Appellants claimthat the RID provi des no reasoning to
support its reversal on whether commercial quantities exist on PRA s NVANM
8128 and 8130. (SCRat 21.)

Appel lants' third argunent for rejecting BLMs decision is that
Thernal failed to offer, and BLMfailed to evaluate, drill data necessary
to the discovery of coomercial quantities of coal on PRA NM\M 11670. (SR
at 22.) Appellants state that Thernal's third PRAAwas rejected by BLMin
1992 "for failure to provi de adequate geol ogic information and for failure
to discover coal in conmercial quantities.” 1d.; see Ex. 1to SORat 2.
Appel lants claimthat, on remand, the admnistrative record shows no
consi deration of the 1985 data, as the Board aut horized, and the RO does
not nention it. Further, Appellants state, Thernal did not seek pernission
to conduct or submt the results of any additional test drilling. (SCR at
22.) Appellants assert that the record reflects no interest by Thernal to
provide, or BLMto seek and anal yze the data "necessary to prove
[Thernal ' s] al |l eged di scovery of commercial quantities." 1d., citing
Thermal 11, 135 IBLA at 335. Wthout this necessary data, Appellants
claam the finding that Thernal di scovered commercial quantities of coal on
PRLA NVWM 11670 is wthout evidentiary support and nust be rejected. (SR
at 22, 29-31.)

For reasons set forth bel ow we set aside and renand BLMs RD based
upon Appel lants' argunents concerning the failure of the BLMto adequat el y
address the issue of conmercial quantities in the July 24, 1997, RID we
therefore do not reach questions arising out of the issuance of the three
Prospecting Permts.

Bet ween 1968 and 1970, Thernal 's predecessors-in-interest were issued
Prospecting Permits under section 2(b) of the Mneral Leasing Act of 1920,
30 USC ' 201(b) (1970). The regul ations governing preference right coal
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| eases appear at 43 CF. R Subpart 3430. An applicant for a preference
right |ease nust nake an "initial show ng" of coal quantity and quality and
nust indicate the scope and schedul e of its operations and mini ng net hods.
43 CEFER ' 3430. 2-1. Ater environnental review the applicant nust nake
“final show ng" of entitlenent, including infornation concerning
estl nat ed revenues; proposed neans of neeting proposed | ease terns; costs
of devel oping a mne, renoving, processing, and naki ng coal sal abl e; and
estimated costs and revenues if coal is to be mned by a QW. 43 CFR '
3430. 4- 1.

In the previous appeals, BLMrejected the applications on the basis
that Thermal had not included inits "final show ng" certain data BLM
deened necessary. In Thernal | and Thernal 11, supra, the Board set aside
BLM s deci si ons because BLMhad rej ected the coal |ease applications
w thout sufficient information to nake that judgnent, and renanded the
natter back to BLMfor a determnation whether the | ands sought to be
| eased contain coal in cormercial quantities as woul d justify a "prudent
person” in the expenditure of |abor and neans to establish a successful
mne, as required by Departnental regulations at 43 CF R ' 3430.1-2. See
Thermal | and 1, supra. Now BLMs approval of these sane PRLA s cones
bef ore us on appeal by the Navaj o Nation and Bertha Mescal. Navaj o Nation
was granted status as Respondent/Intervenor in Thernal's prior appeal s and
Bertha Mescal is a Navajo Indian residing on the | ands subject to the
appl i cati ons.

Qur concern wth BLMs decision is that it |eaves the Board pondering
whet her there is any valid basis on which BLMreached its concl usi ons. The
decision itself is a near carbon copy of that provided to Ak Land Conpany
granting its applications, and which the Board set aside in The Navaj o
Nation, 150 IBLA 83 (1999). As in The Navajo Nation, supra, there are no
references in the decision to any hard factual data submtted by Thernal .
There are no summations of any of the infornmation of record. V¢ are not
presented wth any detail of what BLMconsidered in reaching its
conclusions, let alone what it considered significant, other than the
environnental protection cost estinate docunent, which is not conpared wth
any of Thernmal's submtted costs. BLMs decision, onits face, |eaves us
wth the question, howcan BLMnake a finding in favor of commerci al
guantities wthout providi ng nore supporting data fromthe record? The RD
sinply does not provide us wth enough anal ysis to nake a reasoned j udgnent
concerning whether its decision is supported by a rational basis. See
Larry Brown & Associates, 133 | BLA 202, 205 (1995).

W are al so concerned that there is no evidence in the record that a
mne-nout h power plant wll be constructed, thus naking the commerci al
guantities determnation feasible, even if all other indicia supporting
such a determnation were present. Thernmal has given no indication that it
Wil construct the plant. The study comm ssioned by BLMsuggests that such
aplant isnot likely to be constructed wthin the next 15 years. See Ex.
4toSRat S2. Thisis critical because the record establishes that the
PRA's are not serviced by road or rail permtting coal haul age to ot her
nar ket s.
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[1] In Thermal 1, 135 IBLA at 322, the Board stated:

It is incunbent upon BLMto ensure that its decisionis
supported by a rational basis and that such basis is stated in
the witten decision, as well as being denonstrated in the
admni strative record acconpanyi nhg the decision. Eddl enan
Gommuni ty Property Trust, 106 | BLA 376, 377 (1989); Roger K
Qyden, 77 1BLA4, 7, 90 |.D 481, 483 (1983). The recipient of
a BLMdecision is entitled to a reasoned and factual

expl anation providing a basis for understandi ng and accepting
the decision or, alternatively, for appealing and disputing it
before the Board. Larry Brown & Associ ates, 133 | BLA 202
(1995).

(BEwhasi s supplied.) See also Wulcan Power o., 143 I1BLA 10, 23 (1998),
where the Board set aside and renanded a deci sion of BLM approvi ng one
geot hermal unit over another for devel opnent in a unit and cooperative
agreenent, finding that

the record BLMsubmitted consi sts al nost entirely of docunents
filed by the parties when proposing their units and | acks the
requi site docunentati on of BLMs revi ew and deci si onmaki ng
process. V¢ have specifically noted the absence of sone itens,
and based upon the file and docunents submtted, nust concl ude
that the BLMDeci sions are not supported by the record. In
such a case, the Decisions are properly set aside and renanded.
See Predator Project, 127 I BLA 50, 53 (1993), and cases cited;
Shell Gfshore, Inc., 113 I BLA 226, 233-34, 97 Interior Dec.
73, 77-78 (1990); Kanawha & Hbcking Goal & ke Go., 112 IBLA
365, 368 (1990).

In Southern Lhion Exploration G., 79 I BLA 225, 226 (1984), wthin
the context an appeal 1nvolving the awarding of conpetitive oil and gas
| eases, the Board stat ed:

The Departnent is entitled to rely on the reasoned
anal ysis of its technical experts in natters concerning
geol ogi ¢ eval uation of tracts of land offered at a sal e of
conpetitive oil and gas | eases. Wen BLMrelies on that
analysis inreecting a bid as i nadequate, it nust ensure that
a reasoned expl anation is provided for the record to support
the decision. Southern Uhion Exploration G., 41 IBLA 81, 83
(1979). * * * The Board has el aborated on the reasons for this
as foll ows:

[T]he appellant is entitled to a reasoned and
factual explanation for the rejection of its bid.
Appel | ant nust be gi ven sone basis for

under st andi ng and accepting the rejection or
alternatively

152 I BLA 234

WA Ver si on



| BLA 98- 18

appeal ing and disputing it before this Board. The
expl anati on provi ded nust be a part of the public
record and nust be adequate so that this Board can
determne its correctness 1 f disputed on appeal .
[tations omtted;, enphasis supplied.]

Sout hern Lhion Exploration G., 51 IBLA 89, 92 (1980).

The BLM Manual provides a tenplate for BLMofficials performng a
final show ng anal ysis. BLMMnual Handbook, H 3430-1, "Processing Goal
Preference R ght Lease Applications,”™ Chapter M. Chapter M. H sets forth
the el enents of the coomercial quantities test, as fol |l ons:

The comnmercial quantities test shall consist of:

1. Adetermnation that the applicant has
reasonably estinated the quality and quantity of
coal for all beds which are cumul atively economc
to mne on the PRA or in the area of the conbi ned
mning venture. [Reference omtted.]

2. Adetermnation that the applicant's
proposed net hod of operation and reclamation is in
conformty wth all applicable | ans, regul ations,
and | ease conditions and stipul ati ons.

3. Adetermnation that all applicable costs
and revenues have been consi dered and have been
cal cul ated i n a reasonabl e manner.

4. Adetermnation that the conditions or
protective | ease stipul ations assure that
envi ronnent al damage can be avoi ded or accept abl y
mtigated (43 GFR 3430.5-3(c)).

5. Adetermnation that, when all of the
above have been verified, the applicant has a
reasonabl e prospect of producing coal at a royalty
rate of 12 2 percent for surface mnes and 8
percent for underground mines at a profit.

The determination of a reasonabl e expectation of profitability
nust be based on a conpl ete anal ysis and eval uati on of the
infornation submtted in the final show ng.

(BLM Manual , H3430-1, Rel. 3-173, 8/8/87, Chapter M.H, at M-5 (enphasi s
supplied).) The provisions of the BLM Manual do not have the force and
effect of law neverthel ess, as this Board has hel d on nunerous occasi ons,
they are binding on BLM Arizona Slica Sand (., 148 | BLA 236, 243
(1999); Howard B. Keck, Jr., 124 1BLA 44, 55 (1992), and cases cited

t herei n.
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The Board will nornal |y not substitute its own judgnent for that of
Departnmental experts, but sufficient facts and a sufficiently
conpr ehensi bl e expl anation nust be present before the Board will affirma
deci sion and supporting rationale. David V. Wy, 81 IBLA 58, 62 (1984);
Roger K Qlgen, supra at 8, 90 1.D at 484; M Robert Pagl ee, 68 | BLA 231,
234 (1982). Inthis case, as in The Navajo Nation, supra, the decision and
case record disclose only the conclusions of BLMthat applicant's proposed
net hod of operation and reclamation is in conformty wth all applicabl e
laws and regul ations, that all applicabl e costs and revenues have been
consi dered and have been cal cul ated in a reasonabl e nanner, that the
appl i cant has reasonably estimated the quality and quantity of coal for all
beds whi ch are cumul atively economic to mine on the PRA's, that the
conditions or protective | ease stipulations assure that environnental
danage can be avoi ded or acceptably mtigated, and that the applicant has a
reasonabl e prospect of producing coal, while paying the required royalty
rate, at a profit. It is clear, however, that both Thermal and BLM have
provi ded no evidence in the record, and certainly none in the deci sion
appeal ed from that coal, in conmercial quantities, can be produced at a
profit fromthese three PRRA's. BLMhas failed to satisfactorily address
Appel lant's claimthat there is no basis to believe a mine-nouth power
plant wll be constructed, and BLMs own study refutes the feasibility of
such a schene. Because there is no sustainabl e basis for BLMs concl usi on
on the record before us, we are obligated to set aside BLMs deci si on and
renand the natter to BLMto address squarely in its decision the basis on
which it has determned Thernmal can produce coal in commercia quantities
fromthe PRA s.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed is set aside and renanded to the New Mexico Sate dfice for
further adjudication consistent with this opinion.

Janes P. Terry
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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